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The New Alabama LLC Act: 
Overview of Significant Changes 
by Gregory A. Brockwell, Esquire 
Leitman, Siegal & Payne 
 
“What you’re supposed to do when you 
don’t like a thing is change it,” or so said 
Maya Angelou.  Taking its cue from the late 
poet, a committee of the Alabama Law 
Institute (“ALI”) began working in 2007 to 
overhaul Alabama’s limited liability company 
law.  After many years of work, 2014 saw 
the passage of the new law, to be known as 
the “Alabama Limited Liability Company 
Law of 2014” (the “2014 Act”).   The ALI 
Committee has this to say about its 
passage: 

This Act marks a significant improvement in 
the state of the law in Alabama relating to 
limited liability companies.  The last 
substantive revision to Alabama’s Limited 
Liability Company Act came in 1997.  This 
revision will bring Alabama to the forefront 
in laws governing limited liability companies. 
 
The committee considered the Revised 
Uniform Limited Liability Company Act and 
the Revised Prototype Limited Liability 
Company Act, but this proposal is unique to 
Alabama.  The committee considered all 
sources choosing the best provisions from 
each national proposal and also looked to 
the law of other states. 
… 
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The Act focuses on the contractual nature of 
the limited liability company.  There are few 
mandatory provisions in the Act; most 
features of a limited liability company can be 
modified by the parties to suit their needs. 
… 
Despite the emphasis on allowing the 
parties to make their own contract, the Act 
provides that certain obligations, such as 
the implied contractual covenant of good 
faith and fair dealing, cannot be modified.  
 
It may be true that the 2014 Act is a 
significant improvement in Alabama law.  At 
the same time, however, the 2014 Act will 
have some significant impacts on the rights 
of LLC members and also on internal 
disputes amongst the membership.  This 
article is intended to provide an overview of 
some of the larger issues. 
 
1. Effective Dates  
The 2014 Act will be effective January 1, 
2015, for all new LLCs formed after that 
date as well as any existing LLCs that 
choose to “opt in.”   The 2014 Act will be 
effective on January 1, 2017, for all existing 
LLCs that fail to “opt in.”  
 
2. Change of Terminology 
The 2014 Act changes certain terminology: 
 

 

 
3. Company Agreement may be 
“Oral” or “Implied” 
Under the 2014 Act, what has historically 
been known as an LLC “operating 
agreement” will now be known as the 
“limited liability company agreement.”   The 
“company agreement” means “any 
agreement (whether referred to as a limited 
liability company agreement, operating 

agreement or otherwise), written, oral or 
implied, of the member or members as to 
the activities and affairs of a limited liability 
company.”   Under the previous law, the 
“operating agreement” was defined as “a 
written agreement of the member or 
members governing the affairs of a limited 
liability company and the conduct of its 
business.”    
Whereas previously the LLC would be 
bound only by the statute and written 
operating agreement, under the 2014 Act 
the LLC may also be governed by “oral” and 
“implied” agreements.  Now a member will 
be able to assert the protection of an oral or 
implied agreement, while other members 
may very well deny the existence or 
substance of such agreement.  It is easy to 
imagine that this change will open the door 
to many new disputes amongst the 
members. 
 
4. New Definition of “Knowledge” 
and “Notice” 
The prior law did not include a definition of 
knowledge or notice.  The 2014 Act now 
defines these terms.   This may have the 
effect of eliminating some doubt and dispute 
as to when a member and/or the LLC have 
knowledge or notice. 
 
5. “Freedom of Contract,” 
supplemented by “Law and Equity”  
The 2014 Act states, “It is the policy of this 
Chapter and this state to give maximum 
effect to the principles of freedom of 
contract and to the enforceability of limited 
liability company agreements.”   Thus, it is 
intended that the LLC should be free to 
operate however the members agree, 
whether good, bad, or otherwise.  That 
being said, the “principles of law and equity 
supplement this Chapter” unless specifically 
displaced.   So, in the event of a dispute, 
one may possibly still look beyond the 
company agreement to “law and equity.” 
 
6. Elimination of “Fiduciary Duties” 
One very significant change in the 2014 Act 
is that a member or manager’s fiduciary 
duties may now be eliminated.  The 2014 
Act, as a default, does place several duties 
on “persons with direction and oversight” of 
the company, including the duty of loyalty 
and the duty of care.   However, the 2014 
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Act then provides, “To the extent…a 
member or other person has duties 
(including fiduciary duties)…the “member’s 
or other person’s duties may be expanded 
or restricted or eliminated by a written 
limited liability company agreement….”   
Under the prior law, fiduciary duties could 
not be eliminated, although the operating 
agreement could specify certain activities 
that would not be deemed a breach of the 
duty of loyalty.   Considering the amount of 
LLC litigation that has been based on the 
alleged breach of fiduciary duties, permitting 
the elimination of those duties may also 
eliminate a large area of litigation. 
 
7. New Standard of “Good Faith and 
Fair Dealing” 
While fiduciary duties may be eliminated, 
the “implied contractual covenant of good 
faith and fair dealing may not be 
eliminated.”   The company agreement “may 
not limit or eliminate liability for any act or 
omission that constitutes a bad faith 
violation of the implied contractual covenant 
of good faith and fair dealing.”  
Historically, Alabama law has not 
recognized a claim for “bad faith” outside of 
the insured/insurer context.  In other 
contexts, the Alabama Supreme Court has 
rejected claims of “bad faith” based on a 
statutory duty of good faith.   It should be 
clear that the 2014 Act intends to provide an 
LLC member with a cause of action for 
breach of the duty of good faith and fair 
dealing.  The extent to which this will be 
recognized and given effect by the Alabama 
courts remains to be seen, however. 
 It should be noted that this section of 
the 2014 Act is derived from Delaware law.  
In contrast to Alabama, Delaware’s common 
law has long recognized a cause of action 
for breach of the implied duty of good faith.   
The general rule in Delaware is this, “The 
implied covenant of good faith and fair 
dealing inheres in every contract governed 
by Delaware law and requires a party in a 
contractual relationship to refrain from 
arbitrary or unreasonable conduct which 
has the effect of preventing the other party 
to the contract from receiving the fruits of 
the bargain.”   As one would expect, there is 
a great deal of Delaware case law further 
defining the law, but that is the general rule.  
Some additional rules:  

• “The implied covenant of good faith 
and fair dealing applies even where the 
contract allows a party to exercise 
discretion.” 
• “A party may breach the implied 
covenant of good faith and fair dealing 
without violating an express term of the 
contract.” 
• “The implied covenant of good faith 
and fair dealing is designed to protect the 
spirit of an agreement when, without 
violating an express term of the agreement, 
one side uses oppressive or underhanded 
tactics to deny the other side the fruits of the 
parties’ bargain.” 
 
Thus, if the Alabama courts will look to 
Delaware for guidance (as is the ALI 
Committee’s intent), then the 2014 Act will 
provide these general protections for the 
LLC member. 
 
8. Elimination of “Breach of 
Contract” Liability 
Under the 2014 Act, the company 
agreement may eliminate “any and all 
liabilities for breach of contract” of a 
member to the company or to another 
member.   If the LLC is intended to be a 
creature of contract, and if the company 
agreement is to be the contract, then this 
change may mean that the company 
agreement can essentially be rendered 
meaningless.  A member may breach the 
company agreement—and any other 
internal contract—without liability.  
Presumably, this would include not only the 
company agreement but also other 
contracts between members (e.g., loan 
agreements, buy-sell agreements), and 
even employment contracts between the 
LLC and a member or manager.  There are 
many situations where the LLC may need to 
contract with a member or members with 
each other, and this change could have the 
effect of nullifying them.  The only liability 
that cannot be eliminated is “a bad faith 
violation of the implied contractual covenant 
of good faith and fair dealing.” 
  
9. Penalties Against Non-Performing 
Members 
There are times that the company 
agreement may require a member to 
perform.  For example, a member may be 
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expected to make an additional capital 
contribution in response to a capital call.  
Under the 2014 Act, the company 
agreement may provide certain penalties for 
a member who fails to perform in 
accordance with, or fails to comply with, the 
terms and conditions of the company 
agreement.    The penalties may include—
without limitation—reducing, eliminating, 
subordinating, selling, and/or forfeiting the 
defaulting member’s ownership interest.   
Historically, a “squeeze out” from a 
business entity has been cause for 
complaint.   Now it may be permitted by the 
company agreement. 
 
10. Liability for Member’s Wrongful 
Dissociation 
Borrowing terminology from partnership law, 
an LLC member now has the power to 
“dissociate,” or cease to be a member.   The 
member’s dissociation may be “wrongful” if 
is in breach of the company agreement and 
under certain other circumstances.   If the 
dissociation is wrongful, then the 
dissociated member may be liable for 
damages to the LLC and possibly also to 
the other members.  
 
11. Member’s Power to Bind the 
Company 
A member may bind the LLC in three 
circumstances (1) when authorized by the 
company agreement; (2) by consent of the 
members; or (3) to the extent provided by 
other law.  The Committee Comment makes 
clear that the “other law” is intended to be 
the “law of agency.”  Thus, under the 2014 
Act, a member may bind the company 
under principles of agency law, including 
apparent agency. 
  
12. Clawback of Distributions 
The 2014 Act forbids an LLC from making a 
distribution to a member “to the extent that 
at the time of the distribution, after giving 
effect to the distribution, all 
liabilities…exceed the fair value of the 
assets.”   If a member knowingly receives 
an improper distribution, then the member 
shall be liable to the LLC for the amount of 
the distribution.   Knowledge is key, for the 
unwitting member who receives an improper 
distribution is not liable and gets to keep the 
distribution.   The statute of limitations for 

bringing a “clawback” action is two years 
from the date of the distribution.  
 
13. Restricted Access to Books and 
Records 
As with the prior law, the 2014 Act provides 
a member certain access to “books and 
records.”  The 2014 Act, however, permits 
some restrictions on access to the books 
and records.  The company agreement may 
state restrictions or conditions on access, 
and the company may in the ordinary 
course of its activities impose additional 
restrictions (if “reasonable”) and may even 
keep some information confidential from the 
members.   
The penalty for improperly refusing access 
is also different in the 2014 Act.  Under the 
prior law, if the requesting member was 
wrongfully denied access to the books and 
records, then the requesting member was 
entitled to a penalty “not to exceed 10 
percent of the fair market value of the 
membership interest of the member.”   This 
has subtly changed in the 2014 Act, which 
provides a penalty “not to exceed 10 
percent of the fair market value of the 
transferable interest of the member.”   
“Transferable interest” is a defined term 
under the 2014 Act and is only the 
member’s financial rights—something less 
than the member’s broader rights.   This 
likely means the value of the penalty will be 
reduced under the 2014 Act. 
  
14. “Series” Provisions 
The 2014 Act allows an LLC to have a 
“series of assets.”   The company may 
establish or provide for the establishment of 
one or more series of assets, with each 
series potentially having its own separate 
purpose, rights, powers, or duties.  The 
liability of each series is limited solely to the 
assets of that series.  In order to enjoy this 
segregation of liability, however, the 
company must maintain separate 
accounting for each series and include 
certain provisions in the organizational 
documents.  A series may be dissolved 
without causing the dissolution of the LLC 
itself.   The “series” is a completely new 
creature of Alabama law.   
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15. Procedural Rules for Member 
Lawsuits (both “direct” and “derivative”) 
The prior law provided for “derivative 
actions” by members.   The 2014 Act 
provides for both “direct” and “derivative” 
actions by members, subject to certain 
requirements and procedures.   These 
sections of the 2014 Act appear to be a 
codification of the law that has already 
developed under Rule 23.1 of the Alabama 
Rules of Civil Procedure and case law 
interpreting that rule.  If there is a significant 
difference between the old procedures and 
the new, it is not immediately apparent.     
 
Conclusion 
In many respects, the 2014 Act will likely be 
lauded by corporate practitioners who will 
view it as an improvement to Alabama law, 
bringing the law more in line with Delaware 
and other leading jurisdictions.  As far as 
that goes, the 2014 Act may serve a 
valuable purpose.  For individual LLC 
members, however—and particularly 
minority members—the 2014 Act will have 
some significant impacts on their rights.  
The landscape of litigating internal 
membership disputes will undoubtedly be 
different than under the prior law.  Like a 
stone cast into the waters, the 2014 Act will 
cause many ripples.  Many of those ripples 
may not be felt by the Bar until the disputes 
begin.  
 
About the author: Greg Brockwell is a 
partner in the Birmingham firm of Leitman, 
Siegal & Payne, PC. His practice focuses 
on representing individuals and businesses 

in disputes with their business partners, 
banks, insurance companies, competitors, 
landlords/tenants, employers/employees, 
and the like. General practice areas include 
Business Torts and Corporate Litigation, 
Contract Litigation, Securities Litigation, 
Trust and Estate Litigation, Insurance/Bad 
Faith Litigation, and Shareholder Disputes.  
He began his career handling cases 
involving catastrophic personal injury and 
wrongful death, and he continues to handle 
those cases when a client need arises. 
Greg is an active member of the state and 
local Bar.  He is a Board Member of the 
Alabama State Bar’s “Business Torts and 
Antitrust Section.” He is also the founding 
chairperson of the “Business Torts” caucus 
of the Alabama Association for Justice.  He 
currently serves on the Bulletin Committee 
of the Birmingham Bar Association and has 
served on the CLE Committee in the past.  
He has been a volunteer speaker at 
numerous professional seminars.  He has 
provided pro bono service for the 
Birmingham Volunteer Lawyers Program, 
the Alabama Association for Justice, and 
United Policyholders.  He serves as the 
firm’s representative in the Corporate 
Cabinet of the Alabama Center for Real 
Estate. 
 
Greg also is active in the community.  He 
has served on the Board of his church, 
Trinity United Methodist Church in 
Homewood.  He is the chairperson of the 
firm’s annual team in the “Race for the 
Cure;” has coached youth soccer in 
Homewood; and serves as a volunteer 
“Wish Granter” with Alabama Make-a-Wish. 

********************************************************************************************************* 

Underwriting Note: Transactions in 
the New LLC Environment                  
by Warren Laird, Esquire 
 
In the course of proceeding toward a closing 
in which an LLC is a seller or borrower, it 
has always been generally recommended 
the following be obtained in advance of 
closing: 
 
-a copy of the formation documents, 
including the articles of organization and the  
operating agreement, together with all 
amendments to both; 
 

-a certificate of good standing from the 
Alabama Department of Revenue and/or 
other appropriate agency for foreign LLC’s 
(or any other type of entity that is obligated 
to pay franchise taxes to the State); 
 
- a certificate of incumbency and a 
unanimous written consent of members and 
managers. 
 
In the certificate of incumbency and a 
unanimous written consent of members and 
managers, it has been recommended that 
the members and managers acknowledge 
that true and correct copies of the formation 
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documents and operating agreement, 
together with all amendments thereto, have 
been provided to the issuing agent. The 
2014 Act will require a slight modification to 
include “and have not been otherwise 
amended either orally or in writing.” 
 
Also, you will soon begin to encounter 
transactions in which you will be asked to 

insure a conveyance out of or into a “series” 
of the limited liability company. When doing 
so, review the organizational documents 
closely to determine the extent to which the 
“series” within the limited liability company 
has been formally established. Please feel 
free to contact the State Office for 
underwriting assistance. 

 

2014 TIPS UNDERWRITING SEMINAR 
REVISITED 

  

 
 
We returned to the Perdido Brach 
Resort in Orange Beach for the 2014 
TIPS Underwriting Seminar in August. 
Here is a capsule of just a few of the 
topics that were covered during this 
year’s seminar. 
 
CFPB Update/ALTA Best Practices 
Dawn Lewallen, who was then Georgia 
State Counsel and who now serves as 
Compliance Counsel for Stewart Title 
Guaranty, began this year’s seminar 
with a CFPB Update and a discussion of 
the importance of implementing the 
ALTA Best Practices. 
 
If you would like more information on 
Best Practices, lender vetting of 
settlement service providers, and/or the 
ALTA Best Practices, please contact the 
State Office. 
 

 
 
Technology Update 
A panel of representatives from software 
providers updated those in attendance 
about progress with the new disclosures 
as well as the technological response to 
the ALTA Best Practices. 
 
 
 
CFPB Compliance Procedures and 
Costs 
Probably the most eye-opening 
discussion came from a panel 
comprised of agents from around 
Alabama which had undergone the 
vetting process by lenders and who had 
encountered the Consumer Compliance 
Protection Bureau from an 
administrative perspective.  
 
 
 
Cyber Theft and Protecting Assets 
Michael Canfield demonstrated how 
easy it is to obtain nonpublic personal 
financial information from within your 
office and through your computer 
hardware. He also discussed cyber theft 
and the means to protect against cyber 
theft. 
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AWARDS PRESENTATIONS AT TIPS 2014 

 
Ten Year Anniversaries 
 
Two agents celebrated their tenth 
anniversary as a member of the 
Alabama family of Stewart agents. 
These agents were recognized and  
 

 
presented with an engraved clock during 
the awards ceremony. Thank you for 
your loyalty, your business, and your 
friendship. Congratulations Alabama 
Land Services and Anchor Title! 

 
Claims Award Recipients 
 
This category recognizes agents for avoidance of claims and losses during the 
preceding rolling five (5) year period. Two agents were recognized in this category for 
2014, Lakeshore Title and Marion County Title. These agents received engraved 
trays in recognition of this accomplishment. Thank you for your attentiveness to all of 
the intricacies of title insurance and real property interests. Congratulations! 
 
Growth Award 
 
Agencies from around the state 
experienced growth in the twelve 
months preceding the 2014 seminar as 
compared to the previous twelve 
months. This growth is attributable to 
many factors, but chiefly hard work. We  
 

recognized those agents with the 2014 
Growth Award. These agents received 
engraved trays in recognition of the 
agency’s growth. Congratulations to 
these recipients and thank you for your 
hard work, your business, and your  
business acumen. 

 
Tartan Club Class of 2014 Inducted 
 
The Tartan Club was established as a way to acknowledge the top ten remitting agents 
from around the state. Each year is assigned its own plaid and each class of inductees 
is presented with a plaque matted in that year’s plaid. A composite is also created each 
year, listing the members of that year’s class of inductees. There are now four separate 
Tartan Club composites displayed in the State Office. The 2014 Class was comprised 
of: 
 
TitleSouth 
The Title Group 
McDonald, Long & Johnston Escrow 
Paulus Title 
The Guarantee Title Company   

Plains Title & Escrow 
Common Bond Title 
Sirote & Permutt 
Tuscaloosa Title Company  
 Rahmati Law Firm

 

Congratulations and thank you to the 

Tartan Club Class of 2014! 
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Planning Your Continuing 
Education In 2015: Stewart 
Title Guaranty Company  

 
 
If you have watched the email stream from both Houston and the State Office, you also 
know that CFPB is on track to roll out the new forms on August 1 and lenders have 
begun to implement vetting procedures for its settlement service providers. So, 
everyone in your agency – marketing and customer relations staff, examiners, 
underwriters, closers, post-closing staff - will need to stay abreast of everything that is 
occurring, which will go a long way to ensure that your agency stays ahead of the curve. 
There will be a number of continuing education opportunities for you 
and your agency team during 2015. 
 
The annual Stewart TIPS Underwriting Seminar is going back to the beach in 
2015. The Perdido Beach Resort will once again play host to this dynamic 
continuing education event on October 8-9. MARK YOUR CALENDAR NOW! 
 
Stewart will continue its CFPB updates in 2015. Watch for these emails as they will 
come to your directly from corporate headquarters in Houston. 
 
Among other webinars produced at the State Office, we will continue to bring Title 110: 
Underwriting from A to Z during 2015. This class meets at noon on the first Wednesday 
of each month. CE and CLE credit is obtained for each one hour session. 
 
In addition, Michael Webber and his Alabama Land Title Association Education 
Committee are planning a Title School in 3 different locations around the state in 2015. 
Watch for more details. 


